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How comes the said plaintiff in error and saith that in the

record, procecdings, rulings, orders, decision, judpment and sen-
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tence of the court below in this cause there is manifsst error, in

this:

lst., The eovurt below erred in denying the motion of the de-

. fendant below for his discharge from custody vwnder the indictment

for tha alleged killing of Isramel Swan (Folios 80-82, 277-287).

2nd. The court below erred in denying the motion of the de-

~ “fendant below for his discharge fﬁnm:eb%tudg uﬁdﬂf;tha'indiétmﬁnﬂ

for the alleged killing of Shamon W. Bell tF‘nllas 130_132 g';'s‘;,_ L

' o7y,

3rd, The cour+ below erred in denrlng bhe mnt1nn ux thé &e-'j 35

4thi Tha caurt balow Errnd in denv1ng the mﬂtlon of thﬁ da-l

fondant, Lelow for his discharge Iram.euqtﬁdy ﬂnﬂar thﬁ nﬁiﬂﬁmﬁﬂi

= Bbha The court below erred in dpnving bho motlﬂn of tﬁ&“-*"'



defendant, below for his discharge from custody under the indist-
ment for the alleged killing of James Humphrey (Folios 258-260,
283-287).

6th. The court below erred in consolidating tlie five sepa-
rate indictments in said cause, and in direecting that the five
separate cases, numbers 237, 238, 238, 240 and 241 should be con-
solidated forthwith for trial, and that but one jury should be
impaneled to pass upon the guilt or innocence of the said defend-
ant with fespect to the crime charged in each of the said indiet-
mentse, becanse it appears in and by the record herein that as to
one of said indiectments the said defendant had been tried and
thereon convieted, and that vpon appeal to the Supreme Court of
this Statie the judement, upon said indictment had been reversed,
while upon three of the remaining indictments no proceedings what-
ever had been had for more than three years and more than five
regular terms of the District Court then having regular juris-
diction of the said indictments had passed without without any
proceedings whatevér being had or taken thereon although this
defendant was during all of said period in prison awaiting trial
thereon and could have been tried upon said indietments at any
and each and all of the said terms; and that with respect to the
indictment of caunse number 240, the indietment therein was return-
e¢d appinst him at the April term, A.D. 1883, of the Distriet
Court within and for the County of Hinsdale in said State, and
that thereafter five regular terms of the said District Court,
gxclusive of the term at which the said indietment was retunrned,
were allowsd by the People of the State of Colorado to pass with
out bringing the said defendant to trial upon the said indictment,
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during all of which period the defendant was in custody and counld
have been tried upon the said indictment at any of the said terms;
and that the delay in bringing him to trial upon each of the said
indietments did not happen on his application, nor was he in any
manner the cause of the delay, nor did he in any manner contribute
to suen delay (Folios 215-224),

7th. The eourt below erred in consolidating with the in-
dictment as to which an appeal had been pending for more than
five successive terms of said court the four indietments which
had been pending in said gourt for more than three regular terms
of said court without action thereon, and as to which the said
defendant was entitled to his dischargs.

8th. The court erred in not discharging the defendant Irom

custody under the habeas corpus proceedings set out in the record

herein as to the indictments in cases numbered 238, 239, 240 and
241, and each thereof.

9th. The court below erred in denying the motion of the de-
fendant for his discharge from the indictment in each of the said
cavses, upon the ground that each of the said indictments showed
that the offense charged was barred as to the prosecution thereof
under the limitations declared by the statutes of the State of
Oolorade then in forece, as appears upon the face of the said in-
dictments and the record anid the retwrn thereof.

10th. The court below erred in instructing the jury by its
fourth instruction, as follows: *The several indictments in this
case were found & filed in court in April A D 1883, The statute
provides thal the defendant cannot be found gunilty if these in-
dictments were not found & filed in eourt within three years next
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after the homicides. But the defendant is not entitled to the

protection of this statute if he fled from justice before the ex-

piration of three years after the homicides. If then the jury
believe frol the e?idenﬂe that defendant did with intent to avoid
prosecutions for the homicides alleged in the said indictments
secrete himself from the officers of the law or leave the terri-

tory of Colorado with such intent, before the expiration of three

years next after the death of said persons, & that he remained so

absent or secreted until the end of said three years & was there-
after arrested and returned to this state for trial, tiien defend-

ant. is not entitled to the benefit & protection of said statlute,

& the faet that these prosecutions were not commenced within such

time of three years is no defense." (Folio 337).

11th. The court below erred in instrueting tﬂe jury by its
gsikth instrietion, as follows: "The charges against defendant
may be proved by circumstantial as well as by direct evidence. The

law permits of either mode of proof; andi also tlie charges may be

Bach kind of evidence should be weighed with great cavtion, and

before finding defendant gnilty the Jjury should be satisiied by

“the evidence of his suilt beyond a reasonable doubt; for if there

is a reasonable doubt of such gnilt he is entitled to acquittal.
If then after a careful consideration of all the evidence in this
case thoere is in tﬁé minds of the jury a reasonable doubt of de-
fendant’s guilt the verdict should be nol gnilty. By "reasomable
doubb* is not, meant an imaginary doubt or a possibility of doubt,
but a doubt fairly srising out of the testimony." (Folio 339).
12th: The court below crred in defining to the jury what is
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meant, by a reasonable doubt, and not only failed to give to said
jury a correct definition thercof, but in fact gave to said jury
“an erroneous, nisleading, and seriously prejudicial definition
thereof .
13th. The court below erred in its eighth instruction in
limiting the jury te the finding of the defendant sither gnilty
of voluntary manslaughter or not guiltf.
14th. The conrt below orred in not giving to the jury and
in refusing to give to the jury the first instruction requested
by said defendant in the following langnage: "The law presumes
gvery person charged with the commission of erime innocent until
“proved puilty hegnnﬂ a reasonabl e doubt, and this presnmption
of innocence remains with him during every stage of the trial,
And where a criminal charge is fo be proved by circumstantial
evidence, the proof must not only be consistent with the gnilt of
the defendant, tut inconsistent with any other rational conelu-
sion, before the jury will be avthorized in bringing a verdiel of
grilty apainst him,' (Folio 344).
16th. And the court below erred in not giving to the jury
~and in refnsing to give to the jury the second instruction asked
by the said defendant, in the language following: "It is not suf-
ficient, $o anthorize a verdiet of guilty against the defendant,
that a prima faeie case has been made out by the people, even if
no evidence ecountervailing the evidence for the people should
have been introduced Ly the defendant, bunt the evidenes in support
of the indictmont rmst be of such force and carry such convietion
to vour minds, even without the consideration of any opposing
evidence, thal you have no reasonable doubt of the guilt of the

derendant..*  (Folio 345). :
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16, And the court below erred in not giving to the jury
anu in relusine to give to the jury the third instruction asked
by the said defendant, in the language following: "When independ-
ent facts aro relied vpon to identify the acensed as the person
vho commiyted the erime charged, and waken wogether are regarded
as a sufficient, basis Tor a preosumption of his guilt to a moral
cervainty or besyornd a reasonable doubt, each material indspendent
fact. or cicvcumstance necessary Lo complewe such chain or series

of independent faclts tending wo establish a presumplion of guilt,

should be esiablished wo the same degree of ceriainty as the main

fact which these independent circumstances, taken together, tend
to petablish.® (Folio 343),

17th. The court below erred in not giving to the jury and in
refusing to give to the jury the fifth instruction asked by the
said defendant, in the langnage following: “*The jury are in-
structed, that the several indictments in this case were found
and returned into the District Court of Hinsdale County in the
month of April A.D. 1883, and that the Statute of this State pro-
vides, that uvnless ths homicides were committed within three years
next before the finding of the indictments, the defendant cannot
be prosecuted unless he has rled from justice - And you are further
instructed, that as the evidence shows these several homicides
charged in the indictments to have been committed in March or
April A.D. 1874, therefore unless you find that the defendant
has fled from justice since the date of the homicide as proven,
then you must acquit the defendant; and determining whether the
defendant has Tled from justice, you must determine what his in-
tentions may have been for leaving the State, armd in this par-

tienlar, you are instructed, that the defendant in order that he
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should be fleeing from justice within the meaning of the law,
mist, have wilfully intended to avoid the legal consequences of
the homicide, for if he fled intending thereby to avoid mob vio-
lence or for any othsr purpose save and except to evade the legal
consequences of the act, then he was not fleeing from justice and
should be acquitted.

18th. The court below erred in not giving to the jury and
in refusing to give to the jury the sixth instruetion asked by
the said defendant, in the language following: "Where a criminal
charge is sought to be proved by circumstantial evidence, the
proof must not only be direct, but also consistent with the guilt
of the accused, ard inconsistent with any other rational conclu-
sion - it is not sufficient that the circumstances proved coincide
with, account for, and therefore render probable the hypothesis
to be established by the prosecution, but they must exclude to a
moral certainty every hypothesis except the single one of gnilt.*
(Folio 350).

19th. The court below erred in not sustaining the plea of
the statute of limitations to each of the indictments in cases
mmbered 238, 239, 240 and 241, and in not discharging the defend-
ant under said indictments.

20th. The court below erred in trying the defendant upon the
indictments in cases numbered 238, 239, 240 and 241, for the rea-
son that the only offense for which the defendant could be tried
vnder said indictments being for manslaughter, and the same and
each thereof were insufficient and bad upon their face in that they
showed affirmatively that the offense chargeﬁ was committed more

than three years before the finding of said indictments, and did
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not state that the defendant had fled from justice or in any man-
ner brought himself within the exception of the statute of limi-
tations of the State of Colorado.

2lst.. The court below erred in considering and ruling that
the said indictments were as to the statute of limitations an in-
dictment for murder, and that the defendant could be tried there-
under, although it was not, alleged in said four indietments or
either of them that the defendant had in any manner brought himself
within the exception to the statute.
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WIEREFORE, The Plaintiff in Error prays that in all things
the judgment and sentence thereon in the court below may be in
all things reversed, set aside and held for naught, and that he
may be discharged under the judement and direction of this Court

from and under all of the indictments in the record balow contained.

e e o am  S wk

Attorney for Plaintiff in
Error.




